23400 Michigan Avenue, Suite 101
Dearborn, MI 48124
Tel: 1-(866) 534-6177 (toll-free)
Fax: 1-(734) 943-6051
Email: contact@legaleasesolutions.com
www.legaleasesolutions.com
Professional Liability of Business Consultants

I.

Introduction
Corporations and other business entities (the “Client”) engage the services of

management consultant firms (the “Consultant”) for many reasons, including assistance with
day-to-day business transactions and advice on large transactions. As part of this
relationship, the Client and the Consultant usually enter in to an agreement whereby the
rights and duties of both parties are defined. This agreement is controlling over any
subsequent disputes that arise out of the parties’ relationship. If purely economic damages
(as opposed to personal or property damage) are sustained by the Client as a result of the
services performed by the Consultant pursuant to the contract, the Client is limited to seeking
damages for breach of contract pursuant to the “economic loss doctrine.”
However, many courts have permitted recovery of economic loss arising from
negligence in the area of professional malpractice. Professionals such as accountants,
attorneys, and in some jurisdictions business consultants, owe their clients extra contractual
duties which are impossible to memorialize in contracts, and that therefore the economic loss
doctrine does not bar tort recovery against them. Not all jurisdictions have extended
professional malpractice to “management consultants.” For those jurisdictions that do, the
duty owed by the Consultant to the Client usually requires that Consultant to possess and
apply the knowledge, skill and ability that a reasonable careful professional in the field would
exercise under the circumstances. A failure to satisfy this professional standard of care can

lead to claims of professional malpractice and negligent misrepresentation against the
Consultant resulting in liability and damages.
Moreover, the Client/Consultant relationship may also create a fiduciary relationship.
Even though a Consultant may be engaged by the Client as an independent contractor, the
Consultant may still owe the Client a fiduciary duty based upon the role the Consultant is
playing in the Client’s business. To determine the scope and extent of this fiduciary
relationship the Courts will often refer to the parties consulting agreement.
II.

Economic Loss Doctrine
Courts have defined economic losses as financial losses such as indebtedness incurred

and return of monies paid, as distinguished from damages for injury to person or property.1
The economic loss doctrine seeks to limit contract liability to economic damages that are the
foreseeable result of any breach of contract.2 This doctrine presupposes that since these
damages are obviously foreseeable, the potential victim has the best opportunity and the
lowest cost to negotiate alternative protective arrangements for such losses.3
As such, many jurisdictions hold that purely economic losses are unrecoverable in tort
and strict liability actions in the absence of personal injury or property damage.4 Where there
is contractual privity between the parties the economic loss rule is “founded on the theory
that parties to a contract may allocate their risks by agreement and do not need the special
protections of tort law to recover for damages caused by a breach of the contract.”5 However,
despite the fact that the law restricts liability for negligently-caused economic harm, it does
permit recovery for such harm in special circumstances such as intentional tort, where
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physical harm accompanies economic loss, or where the defendant publishes false and
disparaging statements.6
III.

Professional Malpractice and Negligent Misrepresentation
1.

Professional Malpractice Generally

Although the economic loss doctrine relegates a part seeking economic losses to a
breach of contract action, many jurisdictions also permit the recovery of economic loss
arising from negligence in the area of professional malpractice. Those states that permit
recovery for economic loss under a theory of professional malpractice include Illinois, South
Carolina, Texas, California, Florida, Alabama, Connecticut, Massachusetts, New York, West
Virginia, Indiana, Iowa, Minnesota, Tennessee, Wyoming, Oregon, Rhode Island and
Georgia. Conversely, many states do not permit such recovery: Michigan, Maryland,
Virginia, Arizona, Pennsylvania, Delaware, Idaho, Alaska and Hawaii. To bring a cause of
action for professional malpractice, some jurisdictions require the plaintiff and defendant be
in privity of contract.7
The general duty of care required of professionals under a theory of professional
malpractice is to possess and apply the knowledge, skill and ability that a reasonable careful
professional in the field would exercise under the circumstances.8 In Illinois, for example,
the established standard of care for all professionals is to the use of the same degree of
knowledge, skill and ability as an ordinarily careful professional would exercise under similar
circumstances.9
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The duty of care expected of a professional is also provided for in §299A of the Restatement
(Second) of Torts which states as follows:10
Undertaking in Profession or Trade:
Unless he represents that he has greater or less skill or knowledge, one who
undertakes to render services in the practice of a profession or trade is required
to exercise the skill and knowledge normally possessed by members of that
profession or trade in good standing in similar communities.
2.

Negligent Misrepresentation

Another common cause of action brought against professionals in those states the
permit recovery for economic loss is for negligent misrepresentation. The Restatement
(Second) of Torts11 defines “negligent misrepresentation” as follows:
Information Negligently Supplied for the Guidance of Others
(1) One who, in the course of his business, profession or employment, or in any other
transaction in which he has a pecuniary interest, supplies false information for the guidance
of others in their business transactions, is subject to liability for pecuniary loss caused to them
by their justifiable reliance upon the information, if he fails to exercise reasonable care or
competence in obtaining or communicating the information.
3.

Management Consulting Firms

Not all jurisdictions hold that “management consulting firms” are professionals for
the purposes of a professional malpractice claim based upon negligence. Usually,
professional malpractice extends to professions such as doctors, accountants, attorneys and
engineers.12 Research indicates that Illinois has extended professional malpractice to
“business consultants,” while Massachusetts has not.
4.

Case studies

Arthur D. Little Int’l v. Dooyang Corporation13
Defendants Dooyang Corporation hired Plaintiff Arthur D. Little International
Inc., (“ADL”) to provide business consulting services in relation to an investment in an
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aluminum smelter14. ADL brought this action to collect on three unpaid bills totaling
approximately $460,000, and to recover for damages incurred by reliance on Dooyang’s
promise to pay the bills15. Dooyang counter claimed for fraud, negligent misrepresentation,
negligence, breach of contract and unfair and deceptive trade practices16. Although
Massachusetts courts have permitted recovery of economic loss arising from negligence in
the area of professional malpractice, the Court in the instant case declined to hold that the
doctrine of professional malpractice covers business consultants17.
Gallagher Corp. v. Massachusetts Mut. Life Ins. Co.18
Plaintiff Gallagher Corporation brought action against defendant Massachusetts
Mutual Life Insurance Co., alleging that defendant breached its fiduciary duty under the
Employee Retirement Income Security Act of 1974 (ERISA) and based on other counts
including negligent misrepresentation19. The Court relied on Congregation of the Passion v.
Touche Ross & Co.20, in which the State Supreme Court found that accountants, like
attorneys, owe their clients extra contractual duties which are impossible to memorialize in
contracts, and that therefore the economic loss doctrine would not bar tort recovery against
them21. The Court further added that the evolution of the economic loss doctrine shows that
the doctrine is applicable to the service industry only where the duty of the party performing
the service is defined by the contract that he executes with his client22. Where a duty arises
outside of the contract, the economic loss doctrine does not prohibit recovery in tort for the
negligent breach of that duty23. In the instant case the Court considered the services of the
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Defendant as “business consulting24.” Business consultants generally hold themselves out as
professionals who owe duties of care and loyalty to their clients which exist independent of
any contract25. Moreover, their products are often advisory in character and thus intangible,
the way an attorney's brief is valuable for the ideas that it provides26. The Court held that
considering the services provided by the Defendants, the economic loss doctrine would not
apply and that the Plaintiff’s claim for relief was proper27.
Bridgestone/Firestone, Inc. v. Cap Gemini Am.,28
The Plaintiff, Bridgestone/Firestone, Inc. (“BFS”) brought this civil action against Defendant
Cap Gemini America, Inc. on grounds of negligent misrepresentation, professional
negligence and breach of contract29. The Defendant argued that the professional negligence
claim should be dismissed because such a cause does not exist in Tennessee against business
consultants or because it seeks duplicative damages30. The Court relied on the Restatement
(Second) of Torts, § 299A to determine whether computer consultant comes under the
‘profession or trade’ under the section31. Defendant argued that in Tennessee economic
damages alone lie solely in contract recovery and not in tort32. The Court held that
Professional negligence claims of the Plaintiff will not be dismissed because the complaint is
not for purely economic loss but also for damage to property33. Regarding the negligent
misrepresentation claim, Defendant argued that misrepresentation must consist of a statement
of a material fact and that their statements of opinion or intention are not actionable34. The
Court did not dismiss the negligent misrepresentation claim stating that under Tennessee law
24
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a negligent misrepresentation claim is a violation of a duty separate and distinct from any
contract35. Several Tennessee cases hold that a negligent misrepresentation claim can be
brought regardless of whether the plaintiff is in privity of contract with the defendant36. The
obligation to use reasonable care in supplying information for the guidance of others in the
course of their business transactions arises at law and is "independent of contract37." Even so,
if the same facts support a recovery in contract and tort, a plaintiff may not have but one
recovery38.
IV.

Fiduciary Relationship between a Client and Consultant
A fiduciary relationship exists when one party places trust and confidence in another

who is in a dominant or superior position39. In addition, a fiduciary relationship arises
between two persons when one person is under a duty to act for or give advice for the benefit
of another on matters within the scope of their relationship40. The fiduciary's obligations to
the dependent party include a duty of loyalty and a duty to exercise reasonable skill and
care41. Accordingly, the fiduciary is liable for harm resulting from a breach of the duties
imposed by the existence of such a relationship42.
Conclusion
Liability for negligence may result only from the breach of a duty running between a
tortfeasor and the injured party. The existence of a duty between the parties is an issue of law
for the courts to decide. Once the nature of the duty has been determined, whether a
particular defendant owes a duty to a particular plaintiff becomes a question of fact. Law
provides that brokers, and investment consultants and advisors, must always exercise
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diligence in the advice and recommendations they make to their clients. Loss or injury may
occur even if the consultant has exercised reasonable care and provided the advice in good
faith. However, the element of liability is always dependant on the corresponding provision
in the agreement engaging the specialist. Although the Restatement (Second) of Torts
demands a particular duty of care in the practice of a profession or trade, Courts are reluctant
to attribute such responsibility to newer professions and trades. Courts still apply this rule
only on the traditional professions limited to legal, medical, accountants, and architects.
While some Courts decline/deter to recognize computer consultants as a profession or trade,
certain other Courts have recognized ‘business consulting’ to have extra-contractual duties;
though not expressly declaring them as profession or trade.

